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Bureau

Comments of Telecommunications Law Professionals PLLC
Telecommunications Law Professionals PLLC (““TLP”) hereby responds to the Wireline

Competition Bureau’s Public Notice (“Notice”) released July 1, 2022, seeking comment on the
Interagency Broadband Coordination Agreement (the “Agreement”)? entered into between the
Federal Communications Commission (the “Commission”), the U.S. Department of Agriculture
(“USDA”) and the National Telecommunications and Information Agency (“NTIA”)
(collectively, the “Covered Agencies”) pursuant to the Broadband Interagency Coordination Act
of 2020 (“BICA™).2 The Notice seeks input from the public to inform the Commission in its

preparation of a report to Congress on the effectiveness of and possible improvements to the

Agreement as required by the BICA. In response, the following is respectfully shown:

! Wireline Competition Bureau Seeks Comment on the Interagency Broadband Coordination
Agreement, WC Docket No. 22-251, Public Notice, DA 22-712 (Jul. 1, 2022).

2 The Agreement was signed on June 25, 2021. See News Release, FCC, NTIA and USDA
Announce Interagency Agreement to Coordinate Broadband Funding Deployment, (June 25,
2021) https://docs.fcc.gov/public/attachments/DOC-373592A1.pdf.

3 The Broadband Interagency Coordination Act of 2020, Pub.L.116-260, 134 Stat. 3214, Div. FF,
tit. IX, § 904 (2020), codified at 47 U.S.C 81308.



https://docs.fcc.gov/public/attachments/DOC-373592A1.pdf

I.  The Interest of TLP
TLP is a boutique law firm specializing in the representation of companies in many
sectors of the telecommunications, media and technology industries. TLP offers legal advice and
counsel to a broad cross-section of companies involved in the provision of broadband services
via wireless and fiber facilities. In addition, the firm has participated on behalf of diverse clients
in broadband-related proceedings before all three agencies that are parties to the Agreement.
Based on this experience, TLP has a substantial basis for informed comment in this proceeding.*

Il.  The Interagency Agreement Must Enable All Broadband Funding Programs to
Proceed without Undue Delay

TLP wants the United States to succeed in closing the digital divide, and believes that
successful interagency coordination is essential for that goal to be met. A small but vocal group
of interested parties has suggested that the only way for this to be accomplished is for the FCC’s
broadband initiatives -- many of which are implemented as part of the FCC’s Universal Service
Fund (“USF”) program -- to be put on hold until the broadband funds to be distributed pursuant
the Broadband Equity, Access, and Deployment (“BEAD”) program and other federal broadband
support programs are put into use.®> For example, AT&T argues that “the Commission should

not advance new high-cost fixed or mobile broadband deployment programs or extend existing

4 These comments are made by TLP on its own behalf and do not necessarily reflect the positions
of clients of TLP.

® See, e.g., Letter from Brendan Haggerty, Director, Federal Regulatory at AT&T, to Marlene
Dortch, Secretary, Federal Communications Commission, WC Docket No. 21-476, filed Jun. 15,
2022 (AT&T ex parte”); Letter from Alan Buzacott, Executive Director, Federal Regulatory and
Legislative Affairs at Verizon, to Marlene Dortch, Secretary, Federal Communications
Commission, WC Docket No. 21-476, filed Jun. 16, 2022 (“Verizon ex parte”); Letter from
Michele K. Thomas, T-Mobile, to Marlene Dortch, Secretary, Federal Communications
Commission, WC Docket No. 21-476, filed Jul. 5, 2022 (T-Mobile ex parte ™).
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programs until the recently appropriated Congressional funding is distributed and evaluated.”®
Similarly, Verizon advocates that “the Commission should defer consideration of any new high
cost support until funds from the [BEAD program] and other new broadband programs have
been fully awarded.”” Following suit, T-Mobile supports “pausing new USF support for high-
cost deployments to evaluate the impact of the [$65 billion in federal broadband support
programs] and to determine which locations, if any, may still need USF support once this
funding has been distributed.””®

The subtext in all of these comments is that having the BEAD program, and other
broadband programs administered by NTIA and USDA, proceed simultaneously with FCC
programs designed to promote universal service could result in a wasteful duplication of
services. However, that should not be a concern as long as the interagency coordination
agreement is faithfully implemented. The existing Agreement between the FCC, NTIA and
USDA specifically requires the Covered Agencies to “share information with each other about
existing or planned projects that have received or will receive funds for new broadband
deployments.”® In addition, the Agreement requires the agencies to share information regarding
“each entity that has received or will receive funds to provide broadband service in the [unserved
or underserved] area.”? As long as the agencies abide by these coordination procedures

rigorously, all of the broadband programs administered by the Covered Agencies can proceed

® AT&T ex parte, supra at 1.

"Verizon ex parte, supra at 1.

8 T-Mobile ex parte, supra at 3.

° Agreement, Section 1.

10 Agreement, Section 2(d) (emphasis supplied).



concurrently and the worthy goal of closing the digital divide sooner rather than later will be
met.

This is how it should be. The Infrastructure Investment and Jobs Act (the “/1J4 ") was
designed to supplement the existing broadband initiatives, not supplant them.!! It would be an
unfortunate unintended consequence if the near term result of the 11JA was to put on hold
indefinitely currently funded Commission programs that could be implemented in the
foreseeable future — such as the 5G Fund®? and Phase 2 of the Rural Digital Opportunity Fund.®
And, there can be no doubt that the pause being sought by AT&T, Verizon and T-Mobile would
put the FCC programs on hold for a very long time. States are just now submitting letters of
intent to seek funds from NTIA under the BEAD program, and the amount of money that will be
available to each state won’t even be determined until the new and improved broadband maps
are available. NTIA is giving states 270 days to submit 5-year plans, and there is no telling how
long it will take NTIA to evaluate and approve plans in 50 states, and for the states to implement
their funding plans and select service providers. In essence, parties asking the FCC take a back
seat until the BEAD money is distributed to service providers in specific areas are advocating a

delay of years.

Y Infrastructure Investment and Jobs Act of 2021, Division F, Title IV, Section 60401, Public
Law 117-58, 135 Stat. 429, §610102(m) (Nov. 15, 2021) (“It is the sense of Congress that the
Federal agencies responsible for supporting broadband deployment, including the [FCC], the
Department of Commerce, and [USDA], to the extent possible, should align the goals,
application, and reporting processes, and project requirements with respect to broadband
deployment supported by those agencies.”)

12 Establishing a 5G Fund for Rural America, GN Docket No. 20-32, Report and Order, 35 FCC
Rcd 12174 (2020).

13 Rural Digital Opportunity Fund, et al., WC Docket No. 19-126, Report and Order 35 FCC
Rcd 686 (2020).



Such a delay would be particularly unfortunate given the fact that NTIA has directed
states to prioritize service proposals that offer fiber service in lieu of wireless.** The simple
reality is that some areas, either due to considerations of cost or terrain, are not well-suited to
fiber and can be served more effectively and efficiently using wireless technology either from
terrestrial carriers or satellite providers. Since the Commission is the primary agency responsible
for licensing wireless systems, it makes no sense to put on hold all of the FCC wireless
broadband programs that are designed to serve unserved and underserved areas. A better
approach, and one consistent with the worthy objective of taking a technology neutral approach
to closing the digital divide,’ is to allow all of the programs of the Covered Agencies to proceed
with proper coordination to avoid wasteful duplications of service.

I11.  The Agreement Should Anticipate and Address Future Program Sequencing
Needs

It is possible that no change to the interagency Agreement is needed to address the
concern that TLP has raised. Since the current Agreement specifically obligates the Covered
Agencies to share information, at this point all that may be needed is for the agencies to meet and
agree upon some implementation guidelines that will allow the various programs to move
forward simultaneously based upon the shared inter-agency information and with safeguards in

place to avoid unnecessary overlap in authorized services. If there are interagency disagreements

14 NTIA, Broadband Equity, Access, and Deployment Program Notice of Funding Opportunity,

at 7, https://broadbandusa.ntia.doc.gov/sites/default/files/2022-05/BEAD%20NOFO.pdf (May
13, 2022)] (noting that “the [p]rogram prioritizes projects designed to provide fiber connectivity
directly to the end user”).

15 See, e.g., “Grain Elevators, Water Towers, and Other Ways to Connect Americans,” Keynote
Remarks of FCC Commissioner Branden Carr at the WISPAmerica Convention, Cincinnati, OH,
Mar. 20, 2019 (noting that the FCC is “tech-neutral” in its endeavor to close the digital divide
and that it wants “robust broadband for as many Americans as possible, regardless of the
particular delivery mechanism.”) available at: https://docs.fcc.gov/public/attachments/DOC-

356655A1.pdf.



https://broadbandusa.ntia.doc.gov/sites/default/files/2022-05/BEAD%20NOFO.pdf
https://docs.fcc.gov/public/attachments/DOC-356655A1.pdf
https://docs.fcc.gov/public/attachments/DOC-356655A1.pdf

about the sequencing of the Commission’s broadband programs and the programs of the other
Covered Agencies, any such disagreements should be resolved by Congress, in order to ensure
that the Commission’s high-cost programs proceed without delay.
IV. Conclusion
TLP agrees that the Covered Agencies must cooperate to ensure that funding is not
awarded that results in a wasteful duplication of services through the various broadband
programs. This can and should be achieved without putting the FCC’s high-cost programs on
hold indefinitely. The Covered Agencies should implement sequencing provisions, either on
their own or with the assistance of Congress, to allow the diverse broadband funding initiatives
to proceed concurrently.
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